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ISSUES PRESENTED FOR REVIEW

A.
Whether The Court's Decision That The Plaintiffs Who Each Individually Owned Motorcycles And Used Them To Travel To Boston On Business And Pleasure Lacked Standing To Challenge A City Of Boston Ordinance Entitled An Ordinance Regulating The Noise Levels Of Motorcycles.

B.
Whether A City Of Boston Ordinance Entitled An Ordinance Regulating The Noise Level Of Motorcycles Is Preempted By Commonwealth Of Massachusetts Laws And Regulations Concerning the Noise Levels of Motorcycles.

STATEMENT OF THE CASE

1.]
At issue on this appeal is the validity of a City of Boston Ordinance entitled An Ordinance Regulating the Noise Levels of Motorcycles requiring all motorcycles manufactured after 1982 parked, used or operated within the City to bear a Federal EPA exhaust label.  The plaintiffs filed a Verified Complaint challenging the validity of this Ordinance.  Record Appendix ("RA") pp. 12-91.  The City of Boston filed a motion to dismiss the plaintiffs' Complaint.  RA pp. 97-98. This is an appeal from a Judgment on Motion to Dismiss and Memorandum of Decision & Order on the Defendants' Motion to Dismiss dated March 18, 2010.  RA pp. 99-104.

STATEMENT OF FACTS


2.]
On or about June 9, 2009 the City of Boston enacted a Ordinance entitled An Ordinance Regulating the Noise Levels of Motorcycles (hereinafter the "Motorcycle Ordinance").  This Ordinance grants the Boston Police Department the authority to issue a fine of three Hundred dollars ($300.00) to any motorcycle that does not display the "Federal EPA exhaust system label pursuant to Code of Federal Regulations, Title 40, Volume 24, Part 205, Subparts D and E, that is parked, used or operated within the City of Boston."  
The fine is three hundred dollars per violation.  

An Ordinance Regulating the Noise Levels of Motorcycles


3. ]
The appellants in this case are individuals who regularly travel into Boston for business and pleasure on their insured, State inspected and registered motorcycles.  RA p. 17.  The appellants' motorcycles comply with all applicable state and federal laws and regulations.  RA p. 17. 


4. ]
Each of the plaintiffs serve in voluntary and/or paid capacities in local, state and federal motorcyclists organizations, clubs and groups, and are fair representatives of a majority of the 180,000 registered motorcyclists in Massachusetts and over 250,000 motorcyclists in the greater New England Region.  RA p. 17. 


5. ]
On or about July 3, 2009, the plaintiffs filed a Complaint alleging, inter alia, that the Boston Motorcycle Ordinance was repugnant to and inconsistent with existing Laws and Regulations of the Commonwealth of Massachusetts regulating the noise emissions of all motorcycles.  RA pp. 13-91. Specifically, the plaintiffs alleged that the Boston Motorcycle Ordinance imposed a greater burden than, was repugnant to and conflicted with Massachusetts General Laws, c. 90, s.7S, 7T and 7U and 540 CMR 3.00 - 3.03, entitled Motorcycle Noise Abatement and 540 CMR 4.06, entitled Procedures of Inspection of Motorcycles.  RA pp. 13-91. 
6. ]
As part of their Complaint the plaintiffs moved for a preliminary injunction enjoining the Boston Police Department from enforcing the Ordinance.  RA pp. 13-91.


7. ]
On July 17, 2009 Geraldine S. Hynes, J. issued a Memorandum of Decision and Order on Plaintiff's Motion for Preliminary Injunction.  RA p. 92-96.  Justice Hynes denied plaintiffs' motion for a preliminary injunction on the basis that plaintiffs in her opinion did not face irreparable harm as the ordinance imposed a monetary fine and thus the loss was reparable.  RA pp. 95-96.  The Court continued that "[i]f the plaintiffs succeed on the merits and the court finds the ordinance invalid, it may nullify any fines and order monetary damages to compensate for the economic loss."  RA pp. 95-96.     


8. ]
On or about August 21 2009, the City of Boston filed a motion to dismiss the plaintiffs' complaint on the basis that the plaintiffs failed to state a claim under State or Federal law. RA pp. 97-98.


9. ]
On March 23, 2010 the Court, Charles T. Spurlock, J., issued a Judgment on Motion to Dismiss and Memorandum of Decision & Order on the Defendant's Motion to Dismiss allowing the defendant's motion.  RA pp. 100-103.  The Court concluded that the plaintiffs lacked standing to bring a law suit challenging the validity of the Ordinance.  According to the Court's Decision, as none of the plaintiffs or anyone else had been cited under the Ordinance, "[t]he mere threat of a future citation is speculative, remote, and insufficient to confer standing upon the plaintiffs." RA p. 104.  The Court raised the issue of standing sua sponte and neither the plaintiffs nor the defendant were given the opportunity to offer evidence on the issue of standing.  

ARGUMENT

A.
THE APPELLANTS WHO OWN STATE REGISTERED AND INSPECTED MOTORCYCLES HAVE STANDING TO CONTEST THE VALIDITY OF THE CITY OF BOSTON’S ORDINANCE AS THEY CANNOT RIDE OR PARK THEIR MOTORCYCLES WITHIN THE CITY OF BOSTON WITHOUT THE RISK OF THE SANCTIONS OF THREE HUNDRED DOLLAR FINES UNDER THE ORDINANCE 

1.
The Trial Court Erred When It Did Not Hold A Hearing On The Issue Of Standing Or Allow The Parties To Brief the Court on This Issue.  


10. ]  The Trial Court dismissed the appellants’ Complaint without giving the parties to the case an opportunity to brief the issue of standing and without offering the appellants an opportunity to give evidence on the issue of standing.  Had the Trial Court allowed the appellants an opportunity to give evidence on the issue of standing, Mr. Paul W. Cote and Mr. Vincent A. Silvia, plaintiffs in matter below and appellants in this Appeal, would have offered evidence that they own motorcycles with an after market exhaust pipes that comply with applicable Commonwealth of Massachusetts Laws and Regulations concerning noise levels but which violate the City of Boston’s Motorcycle Ordinance as they do not have the required EPA stamp.  This is an offer of proof now submitted by the plaintiffs by this pleading.  


11.]
Further had the Trial Court allowed the parties an evidentiary hearing on the issue of standing, the Court and the plaintiffs would have had the opportunity to ask the City of Boston if it intended to enforce the Motorcycle Ordinance.  Presumably since the City of Boston passed the Motorcycle Ordinance, it would have answered that it did intend to enforce the Motorcycle Ordinance. It should be noted in this regard that the City of Boston never filed an Answer in this case but instead filed a motion to dismiss which the Court allowed.  RA pp. 97-98.  For the Trial Judge to characterize enforcement of the Motorcycle Ordinance as "speculative," RA p. 4, does not make sense.  The City of Boston cannot claim that it passed an Ordinance that it does not intend to enforce.  It makes more sense to view the City's enforcement of the Motorcycle Ordinance that it passed as "certain" rather than "speculative" or "remote."  Instead of holding an evidentiary hearing or allowing the parties to brief the Court on the issue of standing, the Court simply speculated with no factual basis for its finding that the City’s enforcement of its own Ordinance was “speculative, remote, and insufficient to confer standing.”  RA p. 104.

2.
The Appellants Who Are In Danger of Receiving A 


Ticket Under The Motorcycle Ordinance Have 


Standing To Challenge The Validity Of The


Ordinance.
12.]
It is not necessary for a party to actually be arrested or fined in order to have standing to challenge the validity of a law.  Tax Equity Alliance for Mass. v. Commission of Rev., 423 Mass. 708, 715 (1996).  The standard for determining whether a party has standing to challenge the validity of a law is whether that party can show that he "has suffered," or is "in danger of suffering, legal harm" from the enforcement of an ordinance.  Tax Equity Alliance, 423 Mass. at 715 (emphasis added); Kaplan v. Bowker, 33 Mass. 455 (1956).  The United States Supreme Court has held that parties who can demonstrate that they had a constitutional right to engage in conduct proscribed by a state law had standing to challenge that law.  O'Shea v. Littleton, 414 U.S. 488 (1974). In the present case the Massachusetts Supreme Judicial Court has held that motorcyclists such as the appellants have the statutory right to operate their motorcycles on all the public ways of the Commonwealth and the City of Boston.  American Motorcyclist Assoc. v. Park Commission of the City of Brockton, 592 N.E.2d 1314 (1992); see Massachusetts General Laws Ch. 90 Section 1.  


13.]
In this case the City of Boston's Motorcycle Ordinance prohibits motorcyclists who have motorcycles that do not comply with the Boston Motorcycle Ordinance from exercising their right to ride on the streets of Boston or face fines if they do decide to exercise their right to operate their motorcycles in Boston.  Thus under the Court's Holding in O'Shea the appellants have standing to challenge the validity of the Boston Ordinance.


14.]
The present case is similar to the case of Peoples Rights Org. v. City of Columbus, 152 F.3d 522 (6th Cir. 1998). At issue in Peoples Rights was a City of  Columbus ordinance that prohibited the possession of assault weapons.  The plaintiffs were a group of gun owners who challenged the ordinance.  Similar to the Trial Court's rationale in this case, the City of Columbus argued that the case was not justiciable as the plaintiff had not alleged that they had been charged with a criminal violation nor had they made any claim that they were being prosecuted in some manner.  Peoples Rights Org., 152 F.3d at 529.  


15.]
The Sixth Circuit Court of Appeals rightly rejected the City's argument.  The Court held that the plaintiffs in that case did not have to show that they had been charged with a violation of the ordinance.  According to the Sixth Circuit Court the plaintiffs "face a clear Hobson's choice.  They can either possess their firearms in Columbus and risk prosecution under the City's law, or, alternative, they can store their weapons outside the City, depriving themselves of the use and possession of the weapons."  Peoples Rights Org., 152 F.3d at 529.    


16.]
The Court rejected the City's argument that the plaintiffs would have to make a showing that they had been charged with a violation of the City's Ordinance stating that it was contrary to well-settled law.  

'To require them [the petitioners] to challenge these regulations only as a defense to an action brought by the Government might harm them severely and unnecessarily.  Where the legal issue presented is fit for judicial resolution, and where a regulation requires an immediate and significant change in the plaintiffs' conduct of their affairs with serious penalties attached to noncompliance, access to the courts . . . must be permitted, absent a statutory bar of some other unusual circumstance, neither of which appears here.'

Peoples Rights Org., 152 F.3d at 529 (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 153, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967)).                 


17.]
Just as in Peoples Rights Org., the appellants in the present case face a Hobson's Choice.  They can either not ride or park their motorcycles within the city limits of Boston thus depriving themselves of their right to use all the public roads of the Commonwealth or they can ride in Boston and face prosecution via a three hundred dollar fine under the City's Motorcycle Ordinance.          


18.]
The law does not require the appellants to make such a choice.  As the appellants have shown that they are in "danger of suffering, legal harm", Tax Equity Alliance, 423 Mass. at 715, they have standing to challenge the validity of the Motorcycle Ordinance.

  B.
THE MOTORCYCLE ORDINANCE IS PREEMPTED BY STATE 


LAWS AND ORDINANCES CONTROLLING THE NOISE 



EMISSIONS OF MOTORCYCLES 


19.]
The Motorcycle Ordinance is invalid under Section 6 of Article 89 of the Amendments to the Massachusetts Constitution (Home Rule Amendment), because it is inconsistent with and repugnant to state statutes and regulations on the issue of motorcycle noise.
 The Home Rule Amendment Section 6 provides that no city or town may enact local ordinance which are "inconsistent with the constitution or laws enacted by the general court." 
Under the Home Rule Amendment “[m]unicipalities may not adopt by-laws or ordinances that are inconsistent with State laws.” Boston Gas Co. vs. City of Somerville, 402 Mass. 702, 703-706, (1995); American Motorcyclist Ass'n v. Park Comm'n of Brockton, 412 Mass. 753 , 756 (1992) (invalidating local regulation banning use of motorcycles because regulation inconsistent with statute giving person right to operate motor vehicle); New England Tel. & Tel. Co. v. Lowell, 369 Mass. 831, 834-835 (1976) (invalidating ordinance requiring registered land surveyors and professional engineers contrary to statute exempting engineers subject to Department of Public Utilities regulations from registration requirements); Del Duca v. Town Adm'r of Methuen, 368 Mass. 1, 9 (1975) (holding ordinance facially inconsistent with statute and therefore void); Article 89, Section 6; Massachusetts General Laws, Chapter 43B, Section 13.


20.]
To determine whether a local ordinance is inconsistent with a statute, this Court has looked to see whether there was either an express legislative intent to forbid local activity on the same subject or whether the local regulation would somehow frustrate the purpose of the statute so as to warrant an inference that the Legislature intended to preempt the subject. Bloom v. Worcester, 363 Mass. 136, 155-156 (1973). Moreover, in some circumstances we can infer that the Legislature intended to preempt the field because legislation on the subject is so comprehensive that any local enactment would frustrate the statute's purpose. Wendell v. Attorney Gen., 394 Mass. 518, 527-528 (1985); New England Tel. & Tel. Co. v. Lowell, 369 Mass. at 834-835(intent to preempt inferred from comprehensive legislative scheme).

21.]
The Commonwealth of Massachusetts has enacted a comprehensive scheme of laws and regulations that control the issue of motorcycle noise emissions. Massachusetts General Laws, Chapter 90, Section 7T entitled Motorcycle sound levels; testing regulations, gives the Registrar of Motor Vehicles the sole authority to adopt regulations establishing test procedures and instrumentation to be utilized for measuring sound levels of in use vehicles. According to M.G.L. Ch. 90, Section 7T, "[t]he registrar shall adopt regulations establishing test procedures and instrumentation to be utilized for measuring sound levels of in-use vehicles." Id.(emphasis added). 



22.]
Massachusetts General Laws, Chapter 90, Section 7U, entitled "Motorcycles; maximum sound levels" establish the maximum sound level that motorcycles may emit.  Pursuant to Massachusetts General Laws, Chapter 90, Section 7U noise emitted by motorcycles may not exceed "eighty-two decibels."  Id.  
23.]
The Registrar of Motor Vehicles has enacted comprehensive Regulations detailing how the noise emissions of a motorcycle are to be tested to ensure that said motorcycle complies with the maximum sound level established by the Commonwealth.  These regulations are found at 540 Commonwealth of Massachusetts Regulations, 3.00, et seq., the "Motorcycle Noise Abatement Regulations." 


24.]
540 CMR Section 3.01 "establishes sound level limits, test procedures and instrumentation to be utilized in measuring and testing of motorcycle noise emissions levels for motorcycles in use within the Commonwealth."  This Regulation states that the test procedures set forth "shall be used by: (a) law enforcement personnel, who are authorized by Massachusetts General Laws Ch. 90 to determine whether a motorcycle is in violation of M.G.L. c. 90, s. 16 or s. 7U" or by authorized personnel to conduct re-inspections of motorcycles.  540 C.M.R. 301 (emphasis added).


25.]
540 CMR 3.03 entitled "Stationary Motorcycles Noise Measurement Procedures" adopts a detailed scheme for measuring noise emissions for a stationary motorcycle and mandates that the testing procedures "shall be used in testing motorcycle noise levels." 540 CMR 3.03 (emphasis added). M.G.L. Chapter 90, Sections 7T and 7U establish the "drive-by" procedures to be used by when testing the sound emission of motorcycles in use when as they are traveling. The "drive-by" tests for sound emissions is the test used by the Federal Environmental Protection Agency in testing motorcycle noise emissions.  M.G.L. Ch. 90, Section 7T.


26.]
As the City of Boston's Motorcycle Ordinance states "enforcement" of the motorcycle noise laws and regulations is "often difficult."  An Ordinance Regulating The Noise Levels of Motorcycles.  While this may be so - while noise emissions tests may be difficult to conduct - it is important to note that the Commonwealth of Massachusetts Laws and Regulations cited mandate the tests that set forth shall be used by law enforcement personnel.  The laws state that these tests "shall be" used, not "may be" used or "can be" used in testing the sound emissions of a motorcycle. 540 CMR 301.


27.]
The City of Boston's Motorcycle Ordinance states that it is "creating new mechanisms" for regulating and enforcing the noise levels of motorcycles.  An Ordinance Regulating the Noise Levels of Motorcycles.  This Ordinance requires any motorcycle manufactured after 1982 "park[ed]", use[d] or operate[d] within the City of Boston shall bear an Federal EPA exhaust system liable."  An Ordinance Regulating the Noise Levels of Motorcycles. Any motorcycle within the confines of the City of Boston not complying with this Ordinance is subject to a fine of three hundred dollars ($300.00).  Id.
  


28.]
The Home Rule Amendment precludes the City of Boston from "creating new mechanisms" when it comes to enforcing Motorcycle noise emissions.  First, the Commonwealth's Laws and Regulations are so comprehensive as to preempt City's from issuing Ordinance relating to the enforcement of Motorcycle Noise emissions.  See New England Tel. & Tel. Co. v. Lowell, 369 Mass. at 834-835 wherein the Court held that the Commonwealth's intent to preempt could inferred from the comprehensive legislative scheme it enacted.  Moreover, only the Registrar of Motor Vehicles has the authority to promulgate testing procedures to determine if a motorcycle violates Chapter 90, Section U and M.G.L. Chapter 90 Section 16.  The Commonwealth has not given this authority to Cities or Towns.  See M.G.L. Ch. 90, Section 7T; M.G.L. Ch. 90 Section 16.

29.]
Secondly, the City of Boston's Motorcycle Ordinance conflicts with the test procedures imposed by the Commonwealth.  Under the City's scheme, a motorcycle could comply with the noise emission standards promulgated by the Registrar, that is it could emit noise levels of 82 decimals or less yet still be subject to ticketing by the City of Boston police if the motorcycle does not bear the required EPA label.  The Commonwealth mandates that law enforcement shall use the sound tests it has developed before issuing a ticket.  540 CMR 3.00.  The City of Boston Motorcycle Ordinance states that a Police Officer need only look for an EPA label and fine non-compliant motorcyclists even when the motorcycle is parked and not running and presumably not emitting noise.  An Ordinance Regulating the Noise Levels of Motorcycles

30.]
In a related regard, many legally registered and inspected motorcycles in the Commonwealth have "after market" exhaust pipes, that is exhaust pipes that do not come with the motorcycle but are manufactured as a separate product by someone other than the motorcycle manufacturer such a private individual or other entity.  These exhaust pipes are not required by the EPA to bear a label.  See 40 CFR 205 Section 205.164(e)("The provisions of the subpart do not apply to exhaust header pipes sold as separate products.")  Thus someone, such as the appellants, Paul W. Cote and Vincent Silvia, who have after market exhaust pipes may comply with the EPA Regulations and with the Commonwealth of Massachusetts Laws and Regulations but not have the label required by the City of Boston Motorcycle Ordinance.          


31.]
The purpose behind the Home Rule Amendment Section 8 is to prevent the creation of a "patchwork" of laws on a chosen subject.  This is precisely what the City of Boston Motorcycle Ordinance creates.  A motorcyclist may legally ride his motorcycle in every City and Town of the Commonwealth but may not be able to park, use or operate his motorcycle in the City of Boston if it doesn't comply with the City's Ordinance.  
32.]
This creates a situation where for example a motorcyclist could be legal in Amesbury, Haverhill, Peabody, Revere, Somerville, etc. but fined if he travels to Boston.  If the City of Boston's Ordinance is upheld, a motorcyclist who wishes to exercise his right to travel the public ways of the Commonwealth would have to know the noise ordinances of every city or town he rides through.  


33.]
This is not what the Laws of the Commonwealth of Massachusetts provide for.  The Commonwealth has passed a comprehensive scheme of laws providing for how loud a motorcycle may be and the method of testing how loud the motorcycle is.  See M.G.L. Ch. 90, S. 7S, 7T, 7U; 540 CMR 3.00-3.03; 540 CMR 4.06.  This scheme allows a compliant motorcyclist to travel freely on the roads of the Commonwealth without concern for any conflicting Noise Ordinance that may have been enacted by a Town or City. 



34.]
In sum, the State Legislature has spoken as to the enforcement of motorcycle noise and the control thereof as relates to motorcycles and in this area, the State Legislature has clearly indicated that “test procedures” shall be followed.  540 CMR 3.00.  The Commonwealth has preempted this area of the law and both the Home Rule Amendment and M.G.L. Ch. 40, S. 21 prohibits the City of Boston's Motorcycle Ordinance which conflicts and is repugnant with the Commonwealth's laws and regulations.  The City of Boston's Motorcycle Ordinance is therefore invalid under the Commonwealth's Constitution, Laws and Regulations.


35.]
Not only does the Motorcycle Ordinance conflict with the Commonwealth's Laws and Regulation, the City of Boston has no authority under EPA regulations to enforce the Federal EPA labeling requirements.  If a hearing were offered on this issue the appellants would make as an offer of proof a letter from United States Environmental Protection Agency's Senior Assistant Regional Counsel, Timothy L. Williamson dated August 30, 2010.  This letter states that the relevant Code of Federal Regulations do not grant to towns or citys the authority to enforce the EPA labeling requirements against individual users of motorcycles.  A copy of this letter is included in the Addendum.   


36.]
Citizens should expect uniform enforcement of the laws throughout our Commonwealth.  In this case, Mr. Cote or Mr. Silva may not receive a ticket for violating loud noise after being tested in one city, only to receive a loud noise violation while parked in the City of Boston.  

CONCLUSION

The appellants have standing to challenge the validity of the City of Boston's Ordinance entitled An Ordinance Regulating the Noise Levels of Motorcycles.  This Ordinance deals with issues of law that are clearly preempted by the Commonwealth and is therefore invalid.   
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�The City of Boston may argue as it did below and as the City's Motorcycle Ordinance states in the body of the Ordinance that it has the authority to control and abate excessive noise produced by the operation of motor vehicles pursuant to M.G.L. Ch. 40, Section 21(22). An Ordinance Regulating the Noise Levels of Motorcycles. However, pursuant to M.G.L. Ch. 40, Section 21 Towns may only enact ordinances or bylaws "not repugnant to law." The City's Motorcycle Ordinance as discussed infra is "repugnant to" and "inconsistent with" the Commonwealth's laws and ordinances pertaining to the noise emissions of motorcycles in violation of M.G.L. Ch. 40, Section 21 and the Home Rule Amendment.    


�It is evident from a reading of the City's Motorcycle Ordinance that the City believes that a motorcycle bearing the required EPA label is compliant with EPA noise emission standards.  This is not the case.  A motorcycle may have an EPA label on it and not meet State or Federal noise restrictions.  The EPA label is a "self-expiring" manufacturer's assurance to the consumer, not a body politic and/or governmental unit, that it's product has met the EPA standards at the time of manufacturing, and that it may not continue to meet the sound emissions standards after one (1) year or 3,730 miles, which ever comes sooner.  See 40 CFR Sections 205.152(a)(3) Noise Emission Standards; 40 CFR Section 205.151(a)(7) Definition of Acoustical Assurance Period.  





